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Introduction
Nutrient pollution, specifically excess phosphorous and nitrogen, in the Mississippi River can
create a river that is unfit for many uses. 2 Furthermore, nutrient pollution contributes to the dead
zone, which is an area of hypoxia in the Gulf of Mexico caused by harmful algal blooms. 3 Both
the Mississippi River and the Gulf of Mexico serve essential functions that are impeded by
nutrient pollution. 4 The Mississippi River is also crucial to projects included in the Louisiana
State Coastal Master Plan that should be able to rely on a “clean” river, such as the diversion
projects to build back coastal wetlands. 5 Without proper nutrient management and reduction in
the River, those projects may not have their intended results and could instead have greater
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harmful impacts. 6 Public concern about even the potential of those impacts can result in the
delay, modification or even cancellation of the projects themselves. Many efforts have been
made to decrease nutrient pollution in the Mississippi River and reduce the size of the dead zone,
specifically through the Mississippi River/Gulf of Mexico Hypoxia Task Force (“HTF”), but
none have had any meaningful success, primarily because they have been focused on voluntary
efforts and guidelines rather than purposeful enforceable limits on nitrogen and phosphorous. 7
Some groups have also proposed different management of the Mississippi River, changing how
flood control spillways in Louisiana are operated, as a potential solution; 8 however, this is not so
much a solution as simply a transference of the problem from one area to another, perhaps at the
added cost of reducing the effectiveness and longevity of vital flood protection programs while
doing little to nothing about the underlying pollution problem.
To address and implement meaningful nutrient reduction efforts in the Mississippi River
Basin, Louisiana should first determine - or begin to determine - how clean the river needs to be
in order to be fit for its many uses. It should then attempt to work through existing framework,
such as the HTF, to explain those needs and frame them into the context of broader nutrient
pollution reduction efforts underway in the broader Mississippi Basin. If those efforts are
unsuccessful, the state should be prepared to assert and pursue its legal rights to a cleaner river
For example, one of those Coastal Masterplan Projects is the Mid-Barataria Sediment Diversion, which will divert
freshwater, sediment, and nutrients from the Mississippi River into the Barataria Bay. The Draft Environmental
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such as those afforded under the Clean Water Act or equitable relief via an original jurisdiction
action in the Supreme Court of the United States based the doctrine of riparianism. Communities
along the Mississippi River and Gulf coastal communities rely on a clean river, and without
better nutrient management in the Basin, the states farthest downriver bear most of the
consequences and will continue to do so increasingly into the future.

Legal and Policy Recommendations
1. Determine that Louisiana Needs a Cleaner River
The first step that Louisiana must take is to abandon its historical position that nutrient
management is not a problem, or is one that can be solved solely through voluntary measures or
coastal diversion projects. That has not worked, and a “clean” river is necessary to those
diversions and all other coastal restoration projects in the Coastal Masterplan. Louisiana has
advanced on this point, as Governor John Bel Edwards listed Mississippi River nutrient
reduction and management as one of his second-term priorities in February 2020. 9 Despite that
announcement, however, little has been done by the state to address nutrient pollution. Louisiana
needs to articulate how clean a river it needs so that there is some context for targeting pollution
reduction and for understanding how that fits with plans for the future of the State’s coast.
Louisiana has its own nutrient management strategy, which has similar problems as many other
states’ in the HTF – it does not include numeric criteria or enforceable provisions. 10 Louisiana
also has a water quality trading program that includes nutrients, but the final rule for that
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program was published recently, in 2019, and therefore there is little information on how it has
been used and whether it has had any successes throughout the state in nutrient reduction. 11
Further, nutrient trading does not itself solve the problem, it simply moves it around in different
areas of the same watersheds. Louisiana must take a stronger approach to nutrient management
within the state if its concerns are going to be taken seriously by other state members of the HTF.
2. Working Through the Hypoxia Task Force and Similar Efforts
Next, Louisiana should make clear to upriver Mississippi River Basin states through the HTF
that Louisiana needs a river that is fit to use and that the work those states have been doing to
limit nutrient pollution is not sufficient. This is imperative for a safe drinking water supply, to
support aquatic life and recreation, and to enable the Louisiana’s coastal restoration projects.
Each state in the HTF currently has a nutrient management strategy, but these need to be
significantly strengthened to meet the Louisiana’s need for a river that is fit for those uses and to
reduce the size of the dead zone. 12 The upriver HTF states, especially those with major
agricultural operations, need to enhance their nutrient management strategies to have achievable,
tangible, enforceable goals - not just recommendations, voluntary efforts, and narrative criteria
guidance - in order to better manage nutrient pollution upriver. Louisiana should also set an
example and bolster credibility by strengthening its own nutrient management strategy in the
same manner. This will be especially important if the state needs to assert its rights through the
judicial process, as evidenced by the Supreme Court’s recent decision in Florida v. Georgia, in
which the Court held that Florida could not show that Georgia’s Apalachicola-Chattahoochee-
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Flint (“ACF”) River Basin water use was the cause of Florida’s oyster fishery collapse, in part
because of Florida’s own role in its oyster fishery mismanagement. 13 If Louisiana chooses to file
a similar equitable apportionment riparianism lawsuit against upriver Mississippi River Basin
states 14, it would also need to be able to show that it is not a primary cause of the nutrient
pollution afflicting the Mississippi River and that it has tried to achieve those ends through other
legal pathways.
There are two initiatives similar to the HTF efforts that are still in development stages that
Louisiana should also support. One is the Mississippi River Restoration and Resilience Initiative
(“MRRRI”), which will be modeled on the Great Lakes Restoration Initiative (“GLRI”) used to
fund nutrient management efforts throughout that region and specifically in Lake Erie. 15 The
MRRRI’s initial goals are focused on water quality, community resilience related to flood and
storm management, and wildlife habitat restoration and protection. 16 Nutrient management
would likely fall into the water quality efforts by the MRRRI. This initiative was introduced in
Congress by Minnesota Representative Betty McCollum in June 2021, beginning the legislative
process to implement it. 17 Another initiative is the Upper Mississippi River Basin Association
(“UMRBA”)’s proposal for a federal-state partnership dedicated to nutrient reduction in the
region. 18 Louisiana should support those efforts - any opportunity for the state to demonstrate its
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needs regarding nutrient reduction and Mississippi River water quality to the HTF and upriver
states is crucial for the state moving forward with meaningful successes.
3. Legal Remedies Through the Clean Water Act
To convince the upriver states that contribute most to nutrient pollution in the Mississippi
River to improve their nutrient management strategies, Louisiana needs to have a firm grip on its
not only its water needs, but also its legal rights and options. Congress passed the Clean Water
Act (“CWA”) in 1972 in an effort to reduce water pollution throughout the United States. 19
However, the CWA does little to address nutrient pollution specifically and left the agriculture
industry largely untouched. 20 Despite those shortcomings, the CWA provides a framework for
distinguishing between point source pollution, which is a single identifiable source of pollution
discharge, and nonpoint source (“NPS”) pollution, which is more difficult to identify because
there can be many sources of indirect pollution, such as urban and agricultural runoff. 21 Both
point source and NPS pollution are important when dealing with nutrient reduction, but because
agricultural and urban runoff constitutes the majority of nutrient pollution, NPS should be the
focus for reduction efforts. 22 There are two relevant sections within the CWA that can be used in
nutrient pollution reduction efforts: Section 303, which includes provisions related to states’
impaired waterbodies list and the associated amount of allowable pollution discharges into those
waterbodies, called the total maximum daily load (“TMDL”); and Section 319, which
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encompasses the CWA NPS Program and includes a provision on interstate water management
conferences for states whose waters are impaired by other states’ NPS pollution. 23
CWA Section 303(d) authorizes the EPA to “assist states, territories and authorized tribes
in listing impaired waters and developing Total Maximum Daily Loads (TMDLs) for these
waterbodies.” 24 Once the state has set water quality standards, Section 303(d) requires that it
identify waters which do not meet those standards. 25 States submit these impaired water lists to
the EPA every two years. 26 Once a waterbody is put on a 303(d) list, it remains there until the
EPA has approved the TMDL prepared by the state for that waterbody. 27 The CWA allows the
EPA to establish water quality criteria through federal regulations if the state’s water quality
standards are inadequate. 28 The agency makes this determination when one of these two
circumstances occurs: (1) if the state water quality standard is not consistent with the CWA, or
(2) if the EPA determines that a revised or new standard is necessary to meet CWA
requirements. 29 The development of a TMDL for nitrogen and phosphorous under CWA Section
303 for the Mississippi River, of which portions are impaired, Gulf of Mexico, and other
impaired waters in the Mississippi River Basin is another potential option to reduce nutrient
pollution in the River. 30 This would set actual, enforceable limits in the form of numeric nutrient
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criteria throughout the Mississippi River Basin. Louisiana should petition the EPA to set a
TMDL for nutrients while the Administration would be more favorable to that action.
CWA Section 319(g) on interstate water management conferences is a provision within
the NPS Pollution Program section of the CWA. 31 This provision allows states whose waters do
not meet applicable water quality standards due in whole or in part to NPS pollution from other
states to petition the EPA Administrator to convene those states for the purpose of addressing the
contributing NPS pollution. 32 States petitioning must have an implemented NPS program and
applicable water quality standards, and the EPA Administrator determines whether the
petitioning state’s waters do not meet those applicable water quality standards due to NPS
pollution from other states. 33 If the Administrator does make this determination, the EPA and
relevant states will create an agreement among all of those states to address and reduce the
contributing NPS pollution to improve water quality. 34 Louisiana operates a NPS Program which
has applicable water quality standards, and some of its waters do not meet those standards, at
least in part, due to the amount of nitrogen and phosphorous pollution that comes from upriver
states. 35 Those upriver states’ NPS pollution significantly contributes to nutrient pollution in the
Mississippi River and the Gulf of Mexico dead zone that affects coastal waters. 36 Therefore,
Louisiana should petition the EPA for a 319(g) interstate management conference with the
offending upriver states. If Louisiana chooses this option, it should ensure the agreement that
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comes out of the interstate management conference will be a type of compact with enforceable
provisions, so that it is not simply a second HTF-type of non-solution.
4. Direct Action in the Supreme Court of the United States
If the attempts to work with upriver states collaboratively through the HTF and CWA legal
avenues all fail, Louisiana, perhaps teamed with Mississippi, could initiate legal action against
upriver states that contribute the most to nutrient pollution downriver and the dead zone. A suit
of this kind would not be a garden variety civil action, but rather a direct action brought in the
Supreme Court of the United States. The states should assert their rights to a clean river through
an equitable apportionment original jurisdiction lawsuit, based on the doctrine of riparianism.
Under basic riparianism principles, riparian owners are entitled to water flow absent
unreasonable diminution in both quantity and quality. 37 Upriver agricultural states are interfering
with that right; therefore, Louisiana and Mississippi would have standing to request equitable
relief. Equitable remedies are applied when monetary relief will not adequately redress the harm,
and include injunctive relief and equitable apportionment. 38 Injunctive relief, which would order
upriver states to altogether halt harming the waterbody, is not feasible. An equitable
apportionment decree would be best for Louisiana and Mississippi, because it would order
upriver states to limit, not altogether halt, their harm to the waterbody. 39 Further, even if the
Supreme Court chooses not to issue an equitable apportionment decree, the Court could be
instrumental in directing Mississippi River Basin states to enter into a more enforceable
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interstate compact to reduce nutrients in the River. The influence of the Supreme Court would
make such a compact more easily achievable.
Conclusion
The first step to a cleaner Mississippi River for Louisiana is to bolster the state’s
credibility by strengthening its own state NMS and to express its concerns and rights to upriver
states. This should be done through the HTF, as that regime is already in place and efforts there,
albeit with very limited success, have been underway for over a decade. If Louisiana is
unsuccessful in convincing upriver states to implement numeric standards, more realistic
timeframes, and enforcement provisions into their NMSs, then Louisiana should look to legal
remedies. The Clean Water Act provides two potential solutions, through the TMDL program of
Section 303, and the interstate water management conference of Section 319. Louisiana should
also consider the riparianism doctrine, which would entail asserting its rights to a clean
Mississippi River as a riparian.
Time is of the essence for Louisiana’s coast and it is vital that actions to inform and urge
the state to act continue, especially during this second term of Governor John Bel Edwards. In
addition to informing and pressuring the state government, advocating for greater federal funding
of efforts like the HTF is also necessary to making any movement toward its goals. Public
interest groups may also consider their own legal efforts, such as a TMDL petition, or actions
against entities that contribute to nutrient pollution in the Mississippi River that are in violation
of other water quality standards upriver.
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