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Re: Mississippi River Commission 2024 Low Water Inspection Trip Public Meeting

The Tulane Institute on Water Resources Law & Policy appreciates the opportunity to provide
this testimony to the Mississippi River Commission. The long-accepted presumption that there
will be sufficient water to meet agricultural and industrial demands, and importantly, domestic
needs, in the Mississippi River Corridor can no longer serve as a basis for water resource
planning, or a reason to overlook it. Persistent drought conditions and resultant low water events
along the Mississippi River regularly disrupt navigation and commerce and compromise drinking
water sources for communities near the mouth of the river. All of this is happening amidst a
rollback in federal environmental protections and restrictions of federal administrative authority.

Recent judicial decisions will impact Army Corps authorities and regulatory programs.

The Corps knows better than most that the way our laws and regulations are written often do not
reflect the reality and interconnected nature of water resources. Nevertheless, as the courts
weaken federal agencies’ authority, the landscape the Corps operates in will look different. First,
the Supreme Court’s ruling in Sackett v. Environmental Protection Agency limited the scope of
the Clean Water Act, holding that it only protects wetlands with a continuous surface connection
to navigable waters, meaning a wetland should be “indistinguishable” from a waterbody
traditionally protected under the Act.! Due to the language used by the Sackett majority,
wetlands in the Mississippi River’s floodplain face an uncertain future, one that could lead to
increased development near levees and flood-prone areas.? In most cases, especially in the
Mississippi River Valley, there will not be a state agency willing (or able) to pick up the work
where federal authority has been restricted. Only two states in the Mississippi River main stem—
Minnesota and Wisconsin—have additional wetland protections beyond the Clean Water Act.’
Beyond jurisdictional changes, earlier this summer, the Supreme Court overturned the
longstanding Chevron doctrine which had instructed federal courts to defer to agency
interpretation of ambiguous areas of the law.* Now, federal judges will have the final say over an
agency’s understanding of the statute it implements, meaning that there could be differing
interpretations of nationwide regulations and policies depending on what federal circuit you
happen to find yourself.® In the main stem alone, there are four different federal circuit courts.®
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Given this new landscape, the Corps should be ready for post-Chevron challenges and related
complications in maintaining programs following the loss of wetlands jurisdiction.

Army Corps should account for federal reserve water rights in the Mississippi River
Corridor.

The MRC must have a working understanding of Native American lands and water rights to
equitably and efficiently manage the Mississippi River’s resources. Federal reserved water rights
arose in 1908 in the context of tribal reservations.’ Essentially, when Congress reserves land for
a specific purpose, it impliedly reserves a sufficient amount of water to fulfill the purpose of that
reservation. Reserved rights claims require a showing of necessity, which is divided into two
elements: 1) the hydrology and climate of the land in question must be such that reserved water
rights are necessary; and 2) the corresponding state’s water laws do not provide an adequate
mechanism to ensure a sufficient amount of water to fulfill the purpose of the reservation.!” In
later decisions, the Supreme Court extended reserved water rights to other federally reserved
lands under the U.S. Department of the Interior, like National Forests, Monuments, and Wildlife
Refuges.® Ongoing federal initiatives have given reserved water rights for Native American
tribes elevated consideration in federal planning processes. For example, recently proposed
National Environmental Policy Act regulations direct federal agencies, including the Army
Corps, to consider tribal water rights in federal projects.’

Tribes in the Western United States have asserted their reserved water rights, and many others
have entered into water rights settlements with the federal government to ensure there is a
sufficient water supply for their reservations economic and cultural needs.'® While these rights
have not yet played a meaningful role in the East, the growing impacts of climate change on
freshwater availability will likely give rise to reserved rights claims on reservations in Eastern
states. The ten main stem Mississippi River states alone are home to twenty-nine federal tribes,
over 100 National Wildlife Refuges, nine National Forests, twelve National Parks and National
Historic Parks, and several National Riverways and Trails.!! These potential reserved rights
claims, or potential future tribal water rights settlements, will undoubtedly shape water use and
availability in the Mississippi River and its tributaries.

Despite growing water resource concerns, new water-intensive industrial operations are popping
up across main stem states, whether it be data centers in Mississippi and Iowa or lithium mining
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in Arkansas.!'? While recognizing states’ traditional authority over water supply and allocation,
the national importance of this river and the myriad uses it supports warrants more coordinated
management, especially when considering water needs on federal reservations. Concrete
measures need to be taken to increase data sharing and coordination between the MRC, Corps
districts, and the states.

There will undoubtedly be changes to the Corps’ work in the Mississippi Valley, whether they
come from judicial decisions reducing the scope of Corps authority or recommendations from
the Lower Mississippi River Comprehensive Management Study. Either way, Mississippi Valley
districts, with guidance from the MRC, must account for existing water rights and users to ensure
the proper management frameworks are in place to withstand coming changes to federal
administrative law. Thank you for the opportunity to provide the Commission with testimony
and are happy to answer any questions.

Respectfully submitted,

Haley Gentry, Senior Research Fellow

Tulane Institute on Water Resources Law & Policy
6329 Freret St.

New Orleans, LA 70118
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