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OVERVIEW

Until recently, climate change played a minimal role in the property insurance sector. Times have
changed. In the past, insurance premiums increased as repair and rebuilding costs rose, but those
hikes are insignificant compared to the massive jumps policyholders face today. Property and
casualty losses from natural hazards are rapidly increasing. Last year, homeowners insurance
claims exceeded collected premium revenues in eighteen states.> Accounting for climate risks has
dramatically increased the cost of property insurance. Yet the questions of how to adequately
prepare, adapt, and evaluate future climate hazards in our existing financial and risk transfer
markets only lead to more questions: How will we deal with the increasing costs of transferring the
risk of casualty loss? How will people be able to obtain and afford insurance for these increasing
hazards? Will the government continue to subsidize risk reduction and disaster recovery, and if so,
how will that be done? Can these challenges be addressed on a state-by-state basis, or have we
reached the point where it requires federal intervention?

No matter how we answer these questions, communities, states, and entire nations will need
substantial financial resources to mitigate the worst impacts of natural disasters and help
impacted communities recover. Six years ago, the Tulane Institute on Water Resources Law &
Policy published a paper titled “Insurability of Coastal Communities: Financing Options for Coastal
Protection and Restoration in Louisiana.” 3 Today, the same questions of insurance availability and
affordability remain largely unanswered. Meanwhile, the insurance and environmental outlook for
Louisiana’s future has only grown more serious, particularly after four major hurricanes made
landfall along the Louisiana coast during the 2020-2021 Atlantic hurricane seasons. Together, these
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storms caused over twenty-four billion dollars in insured residential property losses alone.# As
insurance markets experience shock waves from more frequent and intense natural disasters, it is
critical to understand how homeowners insurance and federal flood insurance operate and, more
broadly, how these public and private programs fit into conversations about policy reform.
Building on this, there is a growing need to focus on both private insurance and public insurance
programs in the broader context of climate change, resilience planning, and the future of coastal
communities. For too long, these issues have rarely been discussed together, and the separation of
those risks in the public policy sphere will not lead to holistic solutions. Of course, part of that
broader debate in insurance and recovery is whether to discourage people from rebuilding in
hazardous areas. When people cannot afford to rebuild, they have to relocate, leading to a
decrease in population and tax base, reducing public funding for infrastructure—both green and
gray—that could otherwise reduce hazard and speed recovery. This ongoing, vicious cycle poses
serious questions for the future administration of local governments, not just along Louisiana’s
coast, but for localities across the country.

This paper will cover issues in both the private insurance market and government programs,
primarily federal flood insurance in the latter case. Private insurance, as used in this paper, refers
to homeowners insurance policies written by property insurers. In addition to private companies, a
majority of states and U.S. territories administer “Fair Access to Insurance Requirements”
programs that provide property insurance when a homeowner cannot obtain adequate coverage
in the commercial market.> In Louisiana, this state-run insurer of last resort is Louisiana Citizens
Property Insurance Corporation (“Louisiana Citizens”).® Traditional private insurers and Louisiana
Citizens are regulated at the state level by the Louisiana Department of Insurance (“LDI”). Public
insurance, on the other hand, refers to federal insurance programs, mainly the National Flood
Insurance Program (“NFIP”), which is the primary flood insurance provider in the United States,
which the Federal Emergency Management Agency (“FEMA”) administers.” Parts | and Il explore
the climate-related challenges in insurance markets and the urgent need to address these issues.
Part Il lays out the structure and regulatory landscape for private and public insurance. Part IV
breaks down the financial aspects of disaster recovery, exploring the growing role of the public
sector and the retreat of private market actors. Parts V and VI overview ongoing reforms,
potential alternative approaches to natural disaster insurance, and implications for Louisiana.

4 News Release, Commissioner Donelon Updates 2020 Hurricane Data Through Sept. 30, 2021, (Nov. 5, 2021),
https://ldi.la.gov/news/press-releases/11-5-21-commissioner-donelon-updates-2020-hurricane-data-through-sept.-30-
2021; News Release, Commissioner Donelon Releases Hurricane Ida Data Through September 30, (Nov. 3, 2022),
https://Idi.la.gov/news/press-releases/11-3-22-hurricane-ida-data-call-through-september-
30#:~text=Insurers%20have%:20paid%200r%z2oreserved,Commissioner%z2oJim%20Donelon%20announced%2otoday
(this does not include federal flood insurance payouts, uninsured losses, or disaster aid).

5 See Ins. Info. Inst.,, A Firm Foundation: How Insurance Supports the Economy, https://www.iii.org/publications/a-firm-
foundation-how-insurance-supports-the-economy/a-so-state-commitment/residual-markets (last visited June 16,
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I.  CLIMATE’S CHANGING ROLE IN INSURANCE

Rising atmospheric and oceanic temperatures contribute to the increasing intensity of extreme
weather, especially in coastal regions.® Coastal land loss and sea level rise continue to erode
coastal wetlands—often the first line of defenses against major storms, exposing coastal
communities to even greater risk. With each passing year, extreme weather events are becoming
more costly and frequent, even causing experts to reconsider the criteria for naming and
classifying storms.? In 2023, the United States experienced a record-breaking number of billion-
dollar weather events.” The Gulf of Mexico is experiencing sea level rise at a much faster rate than
the global average." On top of that, it is also warming more quickly than global ocean rates.”? 2023
was the warmest year on record in human history, and conditions along the Gulf Coast were no
exception. Last summer, New Orleans experienced seventeen consecutive days of extreme heat."
2024 is on track to be even hotter, with this Atlantic hurricane season already breaking records for
storm intensification.’

Insuring against catastrophic risk becomes more challenging as natural disasters increase in
frequency and intensity.”® All homes in the United States with a federally backed mortgage must
maintain property insurance coverage. In addition to the value of the insured property, three
factors play directly into the cost of property insurance. One is the nature of the risk. Second is
the scope of the geographic region likely to be impacted by the risk. A third is the size and area of
the insurer’s risk pool. This last factor relates to the amount the insurer has collected and has on
hand to respond to a major loss. If an insurer insures one $250,000 house for a premium of
$5,000 and the house is destroyed, it cannot pay the $250,000 loss. If it insures 100 houses worth

8 Env’t Def. Fund, How Climate Change Makes Hurricanes More Destructive, https:/jwww.edf.org/climate/how-climate-
change-makes-hurricanes-more-
destructive#:~text=Warmer%2ooceans%z20fuel%20storms&text=Evaporation%z2ointensifies%20as%20otemperatures
%:20rise,when%20othe%20storms%2ohit%:2oland (last visited July 10, 2024).

9 See Michael F. Wehner & James P. Kossin, The Growing Inadequacies of an Open-Ended Saffir-Simpson Hurricane
Wind Scale in a Warming World, 121(7) PROC. NAT’'L ACAD. SCI. (2024), available at
https://www.pnas.org/doi/epdf/10.1073/pnas.2308901121.

'© Adam B. Smith, 2023: A Historic Year of U.S. Billion-Dollar Weather and Climate Disasters, NOAA CLIMATE (Jan. 8,
2024), https;//www.climate.gov/news-features/blogs/beyond-data/2023-historic-year-us-billion-dollar-weather-and-
climate-disasters.

" See Sénke Dangendorf et. al., Acceleration of U.S. Southeast and Gulf Coast Sea-Level Rise Amplified by Internal
Climate Variability, 14 NATURE COMMCN (2023), available at https:/fwww.ncbi.nlm.nih.gov/pmc/articles/PMC10086026/.
2 Zhankun Wang et. al., Upper Ocean Warming in the Gulf of Mexico Between 1950 and 2020, 36(8) J. OF CLIMATE 2721
(2023), available at https:/[journals.ametsoc.org/view/journals/clim/36/8/JCLI-D-22-0409.1.xml.

3 October 2023 Capped the Hottest 12-Month Span in Recorded History, CLIMATE CENT. (Nov. 9, 2023),
https://www.prnewswire.com/news-releases/october-2023-capped-the-hottest-12-month-span-in-recorded-history-
301981682.html.

4 |d. (defining extreme heat as “daily temperatures in the goth percentile compared to 30-year norms”).

s Haley Thiem, Category 5 Hurricane Beryl Makes Explosive Start to 2024 Atlantic Season, NOAA CLIMATE (July 3,
2024), https;//www.climate.gov/news-features/event-tracker/category-5-hurricane-beryl-makes-explosive-start-2024-
atlantic-season.

' Carolyn Kousky, Managing Natural Catastrophe Risk: State Insurance Programs in the United States, 5(1) REV. OF
ENV'T ECON. & POL’Y 153, 154 (2011).
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$250,000 at the same premium, it will collect $500,000, but if all the houses are destroyed, it will
owe $25,000,000 and be unable to pay. To create a viable insurance pool, the insurer must insure
enough houses so that not all will be lost in the same event and there will be enough money in the
pool to cover the losses. The pool must also be geographically broad to reduce the likelihood of a
loss impacting the whole region to further spread risks. Insurers also purchase reinsurance (which
is insurance for the insurance companies) to transfer some of the risk to another entity.

Insurance, at its most basic level, is a risk transfer mechanism, meaning there must be an entity
willing to take on a given risk, and at a certain price. Property insurers manage their risk portfolios
by maintaining sufficient capital and a large enough risk pool to avoid the threat of insolvency,
which occurs when an insurer cannot satisfy the claims it owes. Other types of insurance, such as
automobile insurance, can rely on a relatively normal distribution for risk transfer in which high-
cost events do not vary as drastically from one year to the next, and costs are more easily
predicted. Even this assumption is changing as larger disasters impact more automobiles.”” By
contrast, catastrophic risk is “fat-tailed,” meaning the probability of an event declines slowly
relative to its severity."® With catastrophic events, losses are correlated in space, meaning that
when disasters strike, they affect a large number of assets in the same space, such as buildings and
homes.” The very nature of catastrophic risks requires a huge “pool” under the traditional model
of insurance. However, even isolated severe storms are upending homeowners market in
unexpected places.>®

Historically, property insurance regulation focused more on keeping premiums low and
maintaining competition in the market.>' State insurance commissioners in the United States tend
to weigh the affordability and availability of policies, with an eye toward consumers and
constituents, more heavily than companies’ abilities to manage catastrophic risk events and pay
out claims.? Insurers become unwilling to write coverage at the premiums they are allowed to
charge in the state. In essence, they think the risk is higher than the premiums will cover. For
example, when a hurricane makes landfall, companies with policies concentrated in impacted
regions either sustain considerable losses or risk becoming insolvent from paying out claims. In
response, larger national companies may form separate entities to shield larger operations from
riskier state markets. Newer companies entering the market are often small regional carriers that
write the bulk of their policies in riskier states, such as Louisiana and Florida.3 This also means that

7 CAROLYN KOUSKY, UNDERSTANDING DISASTER INSURANCE 39 (2022).

8 /d. at 38.

' Tristan Nguyen, Insurability of Catastrophe Risks and Government Participation in Insurance

Solutions, UNITED NATIONS OFF. FOR DISASTER RISK REDUCTION (2013), available at
https://www.preventionweb.net/english/hyogo/gar/2013/en/bgdocs/Nguyen%2C%202012.pdf.

*° See Flavelle, supra note 2.

' Carolyn Kousky & Roger Cooke, Explaining the Failure to Insure Catastrophic Risks, Vol. 37(2) GENEVA PAPERS ON RISK
& INS. 206, 214 (2012), available at https://link.springer.com/article/10.1057/gpp.2012.14.

2 |d.

3 See Michael Finch II, Eighth Louisiana Homeowners Insurer Goes Under, Stranding 10,300 Policyholders, TIMES-
PICAYUNE (Aug. 5, 2022), https;//www.nola.com/news/business/eighth-louisiana-homeowners-insurer-goes-under-
stranding-10-300-policyholders/article_74eca3b8-1502-11ed-bfc8-8f4127db48fe.html.
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the risk pools for these states are becoming more concentrated and more fragile. The result is a
reduction of insurance options in Gulf Coast states, leaving policyholders with few or no choices in
the private market.

When the number of insurers decreases and insureds are unable to find coverage, those state-
backed insurance programs often must fill the gap by writing policies and incurring associated
costs.?# This gap in the insurance market also creates more space for nonadmitted insurers, called
surplus lines carriers, to write coverage. Though recognized by the state, these surplus lines
insurers are distinguished from traditional insurers in that they are not licensed, or admitted, by
regulators in that particular state.® Unlike admitted insurers, surplus lines insurers are not
required to file their rates, reserves, and policy forms with the state, and notably, are not backed
by Louisiana’s insurance guaranty fund.® These carriers are often willing to cover higher risk
properties and hazards, but in the event of catastrophic loss, they often do not have the reserves
to cover the influx of claims and often seek bankruptcy protection.

As climate change increases the severity of this wide range of risks, private insurers are writing
fewer policies in high-risk areas or pulling out of certain markets entirely.?” Some are excluding
more categories of damages from typical homeowner policy coverage or significantly increasing
deductibles.?® Homeowners are also adjusting their approach to insurance by reducing or
eliminating their own policy coverage to keep monthly housing payments affordable.?® In effect,
they are starting to self-insure. The cost of living is increasing everywhere, but even more
dramatically in wildfire, flood, and storm-prone regions. Between 2019 and 2023, homeowners
insurance premiums in the United States increased by thirty-two percent, while the cost of
rebuilding rose by fifty-five percent.3® In that same period, the number of households with an
active homeowners insurance policy dropped by seven percent.3' Though many factors play into
trends in housing and insurance, the increasing cost of weather-related risks reveals that our
existing systems and institutions lack the capacity to handle a rapidly changing climate.

4 Robert P. Hartwig & Claire Wilkinson, Residual Market Property Plans: From Markets of Last Resort to Markets of
First Choice, INS. INFO. INST. 4-8 (May 2016), available at
https://www.iii.org/sites/default/files/docs/pdf/residual_markets_wp_o51616.pdf.

* However, nonadmitted insurers must have a license to operate in at least one state in the United States. KOUSKY,
UNDERSTANDING DISASTER INSURANCE, supra note 17, at 79.

% Id. at 79.

%7 Jacob Bogage, Home Insurers Cut Natural Disasters from Policies as Climate Risks Grow, WASH. POST (Sept. 3, 2023),
https://www.washingtonpost.com/business/2023/09/03/natural-disaster-climate-insurance/.

28 See id.

> Emily Flitter, As Home Insurance Bills Go Up, Owner’s Overage is Going Down, N.Y. TIMES (Feb. 16, 2024),
https;//www.nytimes.com/2024/02/16/business/homeowners-insurance-bills-coverage.html?smid=nytcore-ios-
share&referringSource=articleShare&sgrp=c-cb.

3°/d.

3 d.
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Il.  TIPPING POINTS IN INSURANCE MARKETS

Each year leads to a loss of insurance providers in more disaster-prone states as more companies
cancel or limit coverage to reduce their risk exposure. Insolvency has become more common in
states such as Florida, Louisiana, and California, with less stable insurers taking a larger share of the
market, and, after a climate catastrophe, leaving thousands of unpaid claims, and pushing
homeowners to try to find new insurers.3 It is a vicious cycle, further compounded by rising
premiums, lessening coverage for certain damages, and increasing deductibles.

A. Current Challenges for Louisianans

In 2020, Hurricanes Laura, Delta, and Zeta hit Louisiana over a quick three-month span, bringing to
light underlying issues in the state’s unstable property insurance market. Then 2021 brought
Hurricane Ida, which tied the record for the strongest storm to make landfall in Louisiana and was
one of the costliest weather events in U.S. history.3® Following Hurricane Ida, the hardest hit
coastal parishes—Terrebonne and Lafourche, with a combined 77,000 households—had insured
damages valued roughly at three billion dollars.34 To illustrate, if each of those households had paid
a total annual premium of $5,000 for all of its property policies, the total pool would have been
$385 million - far less than the cost of damages incurred.

Consequently, roughly one out of five households in Louisiana had been dropped by its insurance
company by the end of 2022.3 Twelve insurance companies declared insolvency and dozens more
either pulled out of Louisiana or stopped writing new claims in hurricane-prone parishes, leading
to a massive increase in the number of policies pushed onto Louisiana Citizens, the state-run
insurer of last resort.3 Louisiana Citizens offers homeowner insurance policies for those unable to
procure adequate insurance in the private market.3” State law normally requires that it charge ten
percent above the going market rate to prevent competition with the private market.3® However,
Louisiana lawmakers recently suspended this surcharge mandate through the end of 2027.3

3 See generally THE 9TH NATIONAL RISK ASSESSMENT: THE INSURANCE ISSUE, FIRST STREET FOUNDATION 4 (Sept. 20, 2023)
(hereinafter “9TH NATIONAL RISK ASSESSMENT”).

33 Jeff Masters & Bob Henson, Catastrophic Hurricane Ida Hits Louisiana with 150 MPH Winds, YALE CLIMATE
CONNECTIONS (Aug. 29, 2021), https;//yaleclimateconnections.org/2021/08/catastrophic-hurricane-ida-hits-louisiana-
with-150-mph-winds/.

34 Anthony McAuley, Two Years After Hurricane Ida, A Slow Trickle of Insurance and Federal Money for Repairs, TIMES-
PICAYUNE (Aug. 28, 2023), https;/www.nola.com/news/business/2-years-after-hurricane-ida-slow-trickle-of-insurance-
money/article_7ea6644c-41e4-11ee-8878-
6fe372foq1e0.htmli#:~text=A%20wave%200f%20claims,Institute%2C%20a%20nonprofit%2oindustry%2owatchdog.
3 /d.

3 Michael Barry, Triple-I: Louisiana’s Insurance Crisis Grew After 2020-21 Hurricanes, INS. INFO. INST. (Mar. 28, 2023),
https;//www.iii.org/press-release/triple-i-louisianas-insurance-crisis-grew-after-2020-21-hurricanes-032823.

37 Louisiana Citizens Property Ins. Corp., Company Overview, https:/fwww.lacitizens.com/AboutUs/CompanyOverview
(last visited Apr. 8, 2024).

38 See LA. REV. STAT. § 22:2303.

¥ La. S.B. 113 (2024), to be codified at La. Rev. Stat. § 22:2303(D)(1).
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Louisiana Citizens is not meant to be a permanent option for homeowners - in fact, it is a
statutory goal of the program to keep the number of policies low by facilitating the placement of
policies with private insurers.4° This is referred to as “depopulation,” a process by which Louisiana
Citizens sheds policies from its rolls and places them with private insurance companies that
participate in depopulation programs.*' As state officials attempt to offload policies and increase
private market participation, premiums are rapidly increasing. In 2022, the average homeowners
insurance rate increased by roughly eighteen percent across the state.#* Louisiana Citizens also
recently approved substantial rate increases, with some seeing their homeowner premiums with
Louisiana Citizens increase as much as 111 percent.*3 Today, New Orleans ranks second among U.S.
cities for the highest average homeowners insurance costs, after Miami.#4 Louisiana also now has
the highest rate of mortgages that are underwater, meaning that homeowners owe more on their
mortgage than their home is worth, which can be attributed in part to the state’s insurance crisis.4>
Beyond rates, deductibles have jumped significantly - meaning that rate increases alone do not tell
the story.4¢

This is not the state’s first homeowners insurance crisis. Following Hurricanes Katrina and Rita,
Louisiana faced major issues with insurance availability. In response, the state legislature created
the “Insure Louisiana” incentive program to bring more insurance companies into Louisiana after
many went bankrupt or left the market.4” This approach kept homeowners insurance relatively
stable for over a decade. Yet between 2005 and 2020, the state did not have multiple storms hit in
a single year, and those hurricanes that did impact Louisiana were relatively spread out over time.
That ended when 2020 brought Hurricane Laura, Delta, and Zeta. Hurricane Ida struck the
following year, and deeper issues in the state’s insurance markets began to show. Many of those
companies that participated in the Insure Louisiana program after Katrina were the very insurers
that struggled after Hurricane Ida.#® Roughly half of those smaller insurance companies that took

49 LA. REV. STAT. § 22:2314.

41d.

4 Molly Ryan, Louisiana’s Insurance Market is in Crisis. New Head Says Less Regulation is the Answer, WWNO (Sept. 6,
2023), https://www.wwno.org/2023-09-06/louisianas-insurance-market-is-in-crisis-new-head-says-less-regulation-is-the-
answer.

4 Michael Finch Il, Louisiana Citizens Rate Increases Will Be as High as 1119 in Some Parishes, TIMES-PICAYUNE (Oct. 30,
2022), https;//www.nola.com/news/hurricane/louisiana-citizens-rate-increases-will-be-as-high-as-111-in-some-
parishes/article_4271d64a-5703-11ed-bica-c736ff2e5138.html#:~text=St.,average%200f%20111%25%20next%20year.

44 9TH NATIONAL RISK ASSESSMENT, supra note 32, at 20.

4 See Brianna Crane, “Seriously Underwater” Mortgages Live in the South and Midwest, AXi0oS (June 10, 2024),
https://www.axios.com/2024/06/10/home-mortgage-debt.
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source/documents/legaldocs/regulations/regulation-82-noi.pdf?sfvrsn=83easfs2_o.
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policies from Louisiana Citizens over a decade prior had low financial ratings but were allowed to
write policies in vulnerable areas.#® Most had not faced a major financial challenge until the 2020-
2021 hurricane seasons, revealing just how unprepared they were to deal with a catastrophic loss -
six of the eighteen companies that participated in the initial “Insure Louisiana” program declared
insolvency by the end of 2022.5° Louisiana has an ongoing incentive program modeled after post-
Katrina efforts, which will be discussed in greater detail in Part V.

There is also growing concern over the quality of insurers taking up more of the homeowners
insurance market share in Louisiana and Florida.' Individual insurers receive ratings from third-
party agencies based on their financial health and risk exposure.>* State regulators often use these
ratings to determine licensing requirements for admitted insurers in their state and rely on those
ratings to monitor non-admitted carriers.5 In recent years, a new agency, Demotech, began
providing ratings in the homeowners insurance sector. Insurers have been securing consistently
higher financial stability ratings with Demotech than they would through traditional rating
agencies, like AM Best.> These insurers are much more likely to operate in fewer states, sell fewer
lines of business, and have policies concentrated in higher risk areas.®> Moreover, homeowners
have little power to avoid these insurers. Much of the Demotech-rated insurer growth can be
attributed to incentive and depopulation programs such as those in Florida and Louisiana.®® When
the state insurer of last resort initiates depopulation, it places groups of policies with a new private
insurer, and the homeowner typically cannot pick what company they end up with.5” These
insurers now have greater than a third of the homeowners market share in the ten riskiest states
in the country.5®

Federally backed mortgage loans also depend on certain financial ratings. Government-sponsored
entities (“GSEs”), like Fannie Mae or Freddie Mac, that purchase, subsidize, and guarantee
mortgages, require that a homeowners insurance policy be with an insurer that maintains
minimum financial ratings for the lifetime of the loan.>® Recent research found that “a vast
majority of Demotech insurers would not meet GSE eligibility under AM Best’s methodology.”¢°
Louisiana’s requirements to participate in the current “Insure Louisiana” grant and depopulation

49 [d.

50 d.

5 See Parinitha Sastry, Ishita Sen, & Ana-Maria Tenekedjieva, When Insurers Exit: Climate Losses, Fragile Insurers, and
Mortgage Markets, HARV. BUS. SCH. WORKING PAPER NO. 24-051 at 16 (Dec. 2023),
https://www.hbs.edu/ris/Publication%20Files/24-051_f1320bc3-d296-4ffa-aff3-age4b8eg8eqd.pdf.
52 Sandy John, Insurance Company Credit Ratings, U.S. NEWS & WORLD REeP. (Feb. 15, 2024),
https:;//www.usnews.com/insurance/glossary/insurance-company-credit-rating.

5 See e.g., LA. REV. STAT. §§ 22:2314(C) (1), 22:1909(A); see also 28 TEX. ADMIN CODE & 7.622(@).

54 Sastry, Sen, & Tenekedjieva, supra note 51, at 3.
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57 See id. 16.
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program include, among other things, that an insurer receives either a B+ from AM Best or an A
from Demotech." Interestingly, two of the three insurance companies participating in the ongoing
depopulation program do not have AM Best ratings, but each received an A rating from
Demotech.®? Even more interesting, one of those companies, Safepoint, received a B- rating from
AM Best in 2020 which would not meet regulatory requirements - but after 2020, Safepoint did
not seek an AM Best ratings and has since only reported a Demotech rating of A.63 While the
oversight and reliability of rating agencies is beyond the scope of the paper, it nevertheless must
be considered as costs continue to rise and insurers continue to retreat.

B. Strains in Public Insurance Programs

Alongside growing issues in the private market, public insurance programs are seeing steep
increases in premium costs. Typically, homeowners insurance policies exclude flood damages from
coverage; thus, most homeowners purchase flood insurance policies through the National Flood
Insurance Program (“NFIP”). Flood insurance is required for all property owners with a federally-
backed mortgage in a special flood hazard area, which FEMA defines as having a one percent
chance of flooding in a given year.%4 Louisiana has one of the highest NFIP participation rates of
any state, comprising roughly ten percent of policies in effect nationwide.®> In 2021, FEMA
introduced a new NFIP premium-setting methodology, called Risk Rating 2.0, meant to more
accurately price flood risks of individual properties.®® The premium changes began for existing
policies in April 2022 and will be phased in over several years, as there is a statutory cap on annual
NFIP premium increases.®” While many policyholders across the country are seeing modest
changes, premiums are significantly increasing for many Louisianans, where premiums are
expected to double on average across the state.® Notably, some of the highest premium increases
under Risk Rating 2.0 will be in coastal Louisiana, raising urgent issues for the future habitability of
these communities.

& | A. ADMIN. CODE tit. 37, pt. 13, § 18915(A)(2). Surplus lines insurers must have a rating of A from AM Best, but they
must first receive a certificate of authority (become an admitted insurer) before receiving grants. LA. REV. STAT. &
22:2367.

2 Depopulation Round 19, La. Citizens Prop. Ins. Corp., https://www.lacitizens.com/depopulation/round-19-2024/list-of-
participating-companies.

& d.

%4 There are flood insurance policies available in the private market, but they are extremely expensive and only make
up a small share of total policies.

% Steve Hallo, States with the Most In-Force NFIP Policies, PROPERTYCASUALTY360 (Apr. 24, 2023),
https://www.propertycasualty360.com/2023/04/24/states-with-the-most-in-force-nfip-policies/ (according to FEMA data
as of Feb. 28, 2023).

% Fed. Emergency Mgmt. Agency, NFIP’s Pricing Approach, https;/fwww.fema.gov/flood-insurance/risk-rating (last
visited Nov. 8, 2023).

7 U.S. GOV'T ACCOUNTABILITY OFF., GAO-23-105977, FEMA’S NEW RATE-SETTING METHODOLOGY IMPROVES ACTUARIAL
SOUNDNESS BUT HIGHLIGHTS NEED FOR BROADER PROGRAM REFORM 7 (2023), available at https://www.gao.gov/assets/gao-23-

105977.pdf.
%8 9TH NATIONAL RISK ASSESSMENT, supra note 32, at 5.



https://www.lacitizens.com/depopulation/round-19-2024/list-of-participating-companies
https://www.lacitizens.com/depopulation/round-19-2024/list-of-participating-companies
https://www.propertycasualty360.com/2023/04/24/states-with-the-most-in-force-nfip-policies/
https://www.fema.gov/flood-insurance/risk-rating
https://www.gao.gov/assets/gao-23-105977.pdf
https://www.gao.gov/assets/gao-23-105977.pdf

New concerns are emerging over whether households that no longer have a mortgage, and thus
are not legally required to have flood or homeowners insurance, will drop their NFIP policies due
to the lack of affordability. Moreover, because banks are responsible for enforcing these
insurance-related purchase requirements, and often do not, some properties with active
mortgages may be quietly dropping NFIP policies.®® That may inhibit recovery in the aftermath of
natural disasters. On top of that, flood maps are outdated, which also raises the question of how
many people live in high flood-risk areas that currently are not required to purchase flood
insurance.”® There are roughly 447,000 active NFIP policies in Louisiana, meaning about a quarter
of households in the state have coverage.” However, in May 2023, there were roughly 474,000
policies in effect across Louisiana, which translates to a five percent participation reduction since
Risk Rating 2.0 implementation began.” In response to the new rating system, several states, local
governments, and political entities, led by Louisiana, sued FEMA to halt the rate changes.” This
lawsuit and its broader implications will be discussed in Part V.

C. Spillover Effects

The issues of insurance availability and affordability for coastal residents have severe impacts
beyond the individual homeowner. Rising insurance costs impact the availability of affordable
housing. These growing costs burden renters as well, who are often in less stable housing and
financial situations than property owners.7# Louisiana does not administer robust programs to
support renters as they face sharp increases in monthly rental payments.” This, along with a lack
of state support for homeowners struggling to make insurance and mortgage payments, could
leave many coastal Louisiana residents unable to afford basic housing needs.”® As coastal parishes
lose residents, local governments will be the first entities to deal with the consequences.

% See 42 U.S.C. § 40123; see also Jesse D. Gourevitch et. al.,, Unpriced Climate Risk and the Potential Consequences of
Overvaluation in US Housing Markets, 13 NATURE CLIMATE CHANGE 250 (2023), available at
https://www.nature.com/articles/s41558-023-01594-8.

7° THE FIRST NATIONAL FLOOD RISK ASSESSMENT, FIRST STREET FOUNDATION, (2020), available at
https://assets.firststreet.org/uploads/2020/06ffirst_street_foundation__first_national_flood_risk_assessment.pdf.

7' Data taken from FED. EMERGENCY MGMT. AGENCY, POLICIES IN FORCE (PIF): ROLLING 12 MONTHS,
https:/nfipservices.floodsmart.gov/reports-flood-insurance-data (accessed June 17, 2024).

7 [d.

73 Louisiana v. Fed. Emergency Mgmt. Agency, Complaint, E.D. La. (June 6, 2023), available at
https://climatecasechart.com/wp-content/uploads/case-documents/2023/20230601_docket-223-cv-
01839_complaint.pdf.

74 See Ayesha Mehrotra et. al., How Local Leaders can Tackle Housing Insurance Affordability Amid Climate Change,
NATL LEAGUE CITIES (Jan. 22, 2024), https://www.nlc.org/article/2024/01/22/how-local-leaders-can-tackle-housing-
insurance-affordability-amid-climate-change/.

75 See generally La. Housing Corp., Rental Opportunities for Louisiana, https://fwww.lhc.la.gov/rental-opportunities (last
visited June 4, 2024).

78 Louisiana Housing Corporation runs several homeowner assistance programs. However, they mainly provide
support for loan acquisition and closing costs. La. Housing Corp., LHC First-Time Homebuyer Programs,
https;//www.lhc.la.gov/yourhomeownit (last visited June 4, 2024).
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With tax bases decreasing, local governments are struggling to maintain basic services. This has
been a harsh reality for communities across coastal Louisiana. Between 2021 and 2022, four of the
ten largest population percentage declines at the county level across the United States were in
Louisiana parishes located in the coastal zone.”” One of those parishes that suffered a large
decline—Plaquemines Parish—is facing some of the most urgent decisions for its residents’
futures. The past few years have demonstrated how climate change impacts, population decline,
and a lack of public investment have harmed sparsely populated municipalities. It is also seeing
some of the highest flood insurance premium increases under FEMA’s new rating methodology,
with premiums expected to rise an average of 545 percent once Risk Rating 2.0 is in full effect.7®
The zip code with the country’s highest projected NFIP premium increase—roughly 1,098
percent—is in Plaquemines Parish.”® NFIP’s floodplain management standards require new builds
to be above base flood elevation, which is seventeen feet in some parts of the parish.2° Notably, an
estimated ninety three percent of residents in this zip code live below the poverty line.8' Similar
problems stretch across the region to the southwest corner of the state. Cameron Parish, a hub of
oil, gas, and petrochemical industries, has been in constant population decline since the turn of the
century. The 2020 hurricane season hit the parish particularly hard, and the struggle to rebuild and
recover highlights a culmination of the aforementioned issues. For many residents, the cost of
repairs and lack of labor and materials have precluded their return to the parish.82 Similar to issues
plaguing homeowners, the parish government has lacked the capacity to repair or replace its
critical infrastructure.® Maintaining electricity grids, roads, and sanitation services is further
challenged by the continually declining tax base.

Rising insurance costs impact virtually every aspect of a community. Recent price hikes in property
insurance for New Orleans public schools have diverted millions of dollars of funding away from
expanding student programs or increasing teacher salaries to pay for soaring operating costs.84

77 Press Release, U.S. Census Bureau, Growth in the Nation’s Largest Counties Rebounds in 2022, (Mar. 30, 2023),
https://www.census.gov/newsroom/press-releases/2023/population-estimates-counties.htm.

78 Thomas Frank, Flood Insurance Rates Will Soar in Some Areas, FEMA Says, E&E NEws (May 10, 2023),
https;//www.eenews.net/articles/flood-insurance-rates-will-soar-in-some-areas-fema-says/.

72 Mike Smith, Down the Mississippi, A Historic Black Town Fears the End. It’s A Warning for Coastal Louisiana, TIMES-
PicaYUNE (Nov. 16, 2023), https://www.nola.com/news/environment/down-the-mississippi-a-historic-black-town-fears-
the-end-its-a-warning-for-coastal/article_adag02c6-8308-11ee-bs7e-47ac4c31f830.html.

80 | OUISIANA FLOOD MAPS, LA. DEP’T TRANSP. & DEV. & LSU AGRIC. CTR,,
http://maps.Ilsuagcenter.com/floodmaps/?FIPS=22075 (accessed June 17, 2024).

8 pointe a la Hache, LA, DATAUSA, available at https://datausa.io/profile/seo/pointe-a-la-hache-la?social-
social_needs=food (last visited July 10, 2024).

82 Mike Smith, After More Storm Devastation, Coastal Cameron Parish Again Confronts Questions On Its Future, THE
ADVOCATE (June 27, 2021), https://www.theadvocate.com/lake_charles/after-more-storm-devastation-coastal-cameron-
parish-again-confronts-questions-on-its-future/article_35578cee-d607-11eb-9f45-bfsodosdéebe.html.

83 See id.

8 Sophie Kasakove, New Orleans Schools Saddled With Soaring Property Insurance Costs, A $5 Million Jump, TIMES-
PICAYUNE (Oct. 23, 2023), https:/fwww.nola.com/news/education/new-orleans-la-schools-face-soaring-property-
insurance-costs/article_d284ccdé-6cf3-11ee-bs58b-
23d1706927ac.html#:~text=The%20school%20district’s%20insured%2ovalue,plan%2C%20including%20lowering%2oc
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The school district pools the overall costs of property insurance and charges schools on a per-
student basis. However, there may be a tumultuous future for this cost-sharing system, as the
effects of increasing premiums and worsening disasters have already begun to lower the
projections for future student enrollment. The district has searched for a new insurance company
but is stuck with its current insurer, Lloyd’s of London.® The Chief Financial Officer for NOLA
Public Schools explained that no domestic insurers are willing to work with the school district.®
This problem persists in other parts of the state, including the Baton Rouge area.” On top of that,
it’s not just school buildings that local governments have to insure. The increasing costs of climate
change and resultant impacts on coastal communities will render more areas uninsurable

Increasing storm risks and insurance costs also contribute to a decrease in property values. For
example, preliminary research suggests that a sixty-three percent increase in Louisiana
homeowners insurance rates would cause an estimated twenty-six percent decline in property
values.®® There is also the sobering reality that storm risk and sea level rise will render areas
uninhabitable. Population loss from sea level rise will continue to challenge local governments’
ability to provide basic services as the number of folks paying local taxes declines. Moreover, that
submerged land would no longer be subject to property taxes, making matters more dire. In
Louisiana alone, over 100,000 parcels could be partially below boundary tidelines by 2050, and
roughly 26,000 parcels fully below boundary tidelines by 2050.9°

.  THE FRAGMENTED SYSTEM OF INSURANCE REGULATION

As impacts from climate change mount and the frequency of natural disasters increases, there is
no question that public programs will continue to play a significant role in climate adaptation and
disaster recovery. While both private and public insurance are critically important to household
stability, their oversight and administration differ. States regulate private insurers while Congress
and FEMA regulate federal flood insurance. Most homeowners purchase flood insurance policies
through the federal government, but there are some private flood insurers, which would be
regulated by states. Then there is reinsurance, which both public and private sector insurers
purchase to protect against major loss events. However, unlike property and flood insurance, state
and federal regulators have little influence over the cost of reinsurance. Global financial markets

8 1d.

8 |d.

8 See David J. Mitchell, Rising Property Insurance Prices Force A Louisiana School District to Search for Answers, THE
ADVOCATE (Dec. 4, 2023), https;//www.theadvocate.com/baton_rouge/news/business/ascension-schools-grapple-with-
rising-cost-of-insurance/article_badcfco2-9174-11ee-bf78-73a75e3e5bct.html.

8 Aimee Picchi, Homes in Parts of the U.S. are “Essentially Uninsurable” Due to Rising Climate Change Risks, CBS NEWS
(Sept. 20, 2023), https;//www.cbsnews.com/news/insurance-policy-california-florida-uninsurable-climate-change-first-
street/.

8 9TH NATIONAL RISK ASSESSMENT, supra note 32, at 6, 26 (using the recent Louisiana Citizens rate increase as a basis for
calculation).

99 SINKING TAX BASE: LAND & PROPERTY AT RISK FROM RISING SEAS, CLIMATE CENT. (Sept. 8, 2022), available at
https://assets.ctfassets.net/cxgxgstp8rsd/2KKeTjngbFelWrZalnPeRR/9a28719038f3a1dddbdd2e8b78b8455b/CC_Sinking
Tax_Base_20220908a.pdf (using sea level rise data from 2021).
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determine those prices, and tensions often arise when states impose pricing restrictions on
primary carriers that face rising reinsurance costs. The various levels of governance and the starkly
different geographic scale of these large financial markets create real challenges to holistically
addressing today’s challenges.

A. Homeowners Insurance

Almost all oversight for homeowners insurance lies with state governments. Property and casualty
insurers, who write homeowner policies, are exempt from federal consumer protection laws.*'
This means that each state or U.S. territory has its own set of statutes and regulations for
homeowners insurance.®? State insurance agencies typically have authority to regulate premiums
in the interest of consumers, and while the goal of keeping policy premiums low benefits
consumers, it has contributed to a historic pattern of underpricing risk that can no longer be
ignored.

In Louisiana, several public and quasi-public bodies play key roles in the private insurance industry.
The Louisiana Department of Insurance (“LDI”) is the state agency tasked with regulation of
insurance and administrative matters.?3 LDI determines which insurers are qualified to do business
in the state, approves rates and rate changes, and enforces the state’s insurance laws and
regulations.?* Beyond standard annual filings, LDI requires that insurers demonstrate financial
solvency and maintain certain unearned premium reserves, among other financial requirements.%
Insurers must also have a catastrophe response plan and a data transfer plan in the event an
insurer becomes insolvent.%®

Next, there is a statutorily mandated property insurance program available to consumers who
cannot obtain protection against certain hazards in the private market. Louisiana Citizens, the
state insurer of last resort, operates both a Coastal Plan and a Fair Access to Insurance
Requirements (“FAIR”) Plan.®” The Coastal Plan provides property insurance for homeowners in
the coastal region that otherwise cannot obtain coverage; the FAIR Plan offers property insurance
policies in the residual market for the rest of the state.?® Out of all the state Coastal and FAIR Plans
across the country, Louisiana is one of only two programs administered by a state-run company—
the other is Florida.? Unlike private insurers, Louisiana Citizens cannot exclude or decline

o5 US.C. §1012.

92 While this paper focuses on state regulation, it is important to note that U.S. territorial governments regulate
insurance as well. For example, Washington D.C. and Puerto Rico operate FAIR plans. See Nat’l Ass’n Ins. Comm’rs, Fair
Access to Insurance Requirements (FAIR) Plans, https://content.naic.org/cipr-topics/fair-access-insurance-
requirements-fair-plans (last visited June 16, 2024).

93 | A, REV. STAT. § 36:681.

94 LA. REV. STAT. §§ 22:1261-22:1280.

9 LA. REV. STAT. §§ 22:571; 22:761.

% LA. REV. STAT. § 22:572.

97 LA. REV. STAT. & 22:2295,.

98 | A, REV. STAT. § 22:2292(4), (7).

9 Sastry, Sen, & Tenekedjieva, supra note 51, at 10.
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coverage based on hazards from coverage.'®® To shield against losses, Louisiana Citizens has the
authority to levy regular and emergency assessments on admitted carriers to meet its statutory
and financial obligations as an insurer of last resort.’®* Admitted companies that write policies on
assessable lines of insurance (which includes multi-peril homeowners policies) must remit a
percentage amount on each policy to Louisiana Citizens but can later recoup that money from
their policyholders in the following year through premium increases or one time charges.'*

When an admitted insurer that has outstanding unresolved claims declares insolvency, the
Louisiana Insurance Guaranty Association (“LIGA”) steps in. LIGA is a private non-profit entity
whose members are comprised of property and casualty insurers licensed in Louisiana.'®3 It serves
as a safety net to satisfy statutorily defined outstanding claims.'®4 LIGA has three main sources of
funding. First, it has the authority to assess licensed property and casualty insurers operating in
the state up to one percent of their annual policy premiums, which is then deposited into the
guaranty fund.'®> In addition to assessments, LIGA also receives assets from insolvent admitted
insurers. The third source of funding comes through loans.™® It is important to again highlight that
LIGA only protects claims against those admitted insurance carriers - those licensed to do
business in Louisiana.'”” The state has no obligation to pick up the claims of failed nonadmitted
carriers, or surplus lines insurers. Given the recent trend of more surplus lines insurers entering
Louisiana’s insurance market, this could be a real concern after the next storm.”*®

B. Public Insurance Programs

FEMA began offering flood insurance in 1968 to provide reasonably priced flood insurance policies
in participating communities. Before the NFIP’s creation, private insurers had begun retreating
from the flood insurance market because the premiums needed to adequately account for flood
hazards would have been unaffordable for the typical American household.’*® All property owners
with federally backed mortgages in a special flood hazard area (“SFHA”) must obtain flood
insurance.”® In order to make NFIP policies available for purchase in a given area, a designated

199 | A, CITIZENS PROP. INS. CORP., Plan of Operation, sec. 12 (2015), available at https://www.lacitizens.com/docs/default-
source/default-document-library/lcpic-plan-of-operation-05-29-2019.pdf?sfvrsn=85d3e303 2.

9T LA, REV. STAT. § 22:2307.

192 | A REV. STAT. § 22:2292(2), (12). La. Citizens Prop. Ins. Corp., Overview of Catastrophe Funding Sources and
Assessments, https://www.lacitizens.com/AboutUs/AssessmentinfoCenter/assessment-overview.

193 La. Ins. Guaranty Ass’n, About LIGA, https:/fwww.laiga.org/history/ (last visited Apr. 10, 2024).

94 | A, REV. STAT. §8§ 22:2056 — 22:2058.

195 2022 ANNUAL REPORT, LA. INS. GUARANTY AsS’N (Mar. 30, 2023), available at https;//www.laiga.org/wp-
content/uploads/2023/04/2022-Annual-Report.pdf.

196 I at 3.

197 See LA. REV. STAT. § 22:2055(10)(a) (LIGA’s governing statutes apply only to “member insurers” or those licensed and
authorized to transact in the state).

198 See infra Part II(A).

199 RAWLE O. KING, CONG. RSCH. SERV., R40650, NATIONAL FLOOD INSURANCE PROGRAM: BACKGROUND, CHALLENGES, AND
FINANCIAL STATUS 8 (2012), available at https://www.washingtonpost.com/wp-srv/business/documents/health-science-

NFIP-123110.pdf.
" 42 US.C. § 4012a.
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local government entity must administer and implement floodplain management policies that
meet minimum standards.™ Flood insurance premiums depend on factors such as location in an
SFHA and community flood management practices. Communities can participate in FEMA’s
Community Rating System (“CRS”) when the local entity responsible for implementing that
community’s floodplain management standards adopts and implements additional measures to
make households eligible for premium discounts." There are nineteen qualifying measures
grouped into four categories: public information, mapping and regulations, flood damage
reduction, and flood preparedness. Each measure has a corresponding point value, and a
community’s total CRS points determines the percentage discount applicable across the
community." However, it is important to remember that flood coverage under this program is
limited —for residential properties, the maximum loss payment is only $250,000 and $500,000
for nonresidential—and as inflation increases, the “value” of that amount inevitably becomes
smaller."# As mentioned above, Louisiana’s participation rates under NFIP are declining, the effects
which may not be fully realized until the next major storm.

C. An Added Ingredient - Reinsurance

A major driver of insurance rates that is notably absent from many conversations on insurance
reform is the reinsurance market. Essentially, reinsurance is insurance for the insurer which
provides a backstop in case of catastrophic losses. These markets operate on a global scale but
directly impact insurance costs and availability at the local level. What a primary insurer charges
for premiums depends on many factors, but a key one of those is the cost of reinsurance,
something beyond the control of individual insurers. Often, insurance companies struggle to stay
profitable in the face of rising reinsurance prices, state regulatory caps on raising premiums, and
the ability of consumers to pay. It also impacts NFIP rates. In 2016, FEMA began purchasing
reinsurance coverage using reserve funds, which reduces the likelihood of FEMA needing to
borrow from the U.S. Treasury to pay out claims, but increases costs to policyholders." In 2007,
and several times thereafter, members of Congress pushed for the creation of a National
Catastrophe Risk Consortium that would have allowed eligible state-level insurance programs “to
voluntarily pool their catastrophic property insurance risk and transfer that risk to the capital
markets through the issuance of insurance-linked securities.”""® Other congressional proposals
aimed at stabilizing property and casualty insurance markets include establishing a guarantee
program with the Department of Treasury and authorizing the federal government to issue

M 42 US.C. §4022(@)(1).

"2 FED. EMERGENCY MGMT. AGENCY, B573, COMMUNITY RATING SYSTEM: A LOCAL OFFICIAL’S GUIDE TO SAVING LIVES, PREVENTING
PROPERTY DAMAGE, AND REDUCING THE COST OF FLOOD INSURANCE (Mar. 2023), available at
https://www.fema.gov/sites/defaultffiles/documents/fema_crs-brochure_032023.pdf.

3/d.

"4 CONG. RSCH. SERV., R44593, A BRIEF INTRODUCTION TO THE NATIONAL FLOOD INSURANCE PROGRAM 9 (updated Apr. 2, 2024),
available at https://crsreports.congress.gov/product/pdf/R/R44593/67.

"5 Id. at 28.

16 RAWLE O. KING, CONG. RSCH. SERV., R40680, FINANCING CATASTROPHIC RISK: SUMMARY OF THE HOMEOWNERS’ DEFENSE ACT
OF 2009 (S. 505 AND H.R. 2555) (2009), available at
https:;//www.everycrsreport.com/files/20090701_R40680_4df2064cc4f85codeoae8eff774ecaffag83coc.pdf.
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emergency loans to states following catastrophic events that trigger certain thresholds of insured
losses."” These federal legislative proposals have not been tested, but the issue is back before
Congress today." Further, one could argue that these proposals simply transfer funding issues
from the states to the federal government. However, the federal government can deficit spend, so
insolvency is less of an issue."

IV.  DISASTER RECOVERY: WHO ULTIMATELY P
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